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Court File No. 34948

IN THE SUPREME COURT OF CANADA
(ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO)

BETWEEN:

MOUNTED POLICE ASSOCIATION OF ONTARIO / ASSOCIATION DE LA POLICE
MOUNTEE DE L’ONTARIO AND B.C. MOUNTED POLICE PROFESSIONAL
ASSOCIATION, ON THEIR OWN BEHALF AND ON BEHALF OF ALL MEMBERS
AND EMPLOYEES OF THE ROYAL CANADIAN MOUNTED POLICE

Appellants / Respondents
-and-
ATTORNEY GENERAL OF CANADA

Respondent / Applicant

-and-

ATTORNEY GENERAL OF ONTARIO, ATTORNEY GENERAL OF
SASKATCHEWAN, ATTORNEY GENERAL OF ALBERTA, ATTORNEY GENERAL
OF BRITISH COLUMBIA, ASSOCIATION DES MEMBRES DE LA POLICE MONTEE
DU QUEBEC, MOUNTED POLICE MEMBERS LEGAL FUND,
CONFEDERATION DES SYNDICAS NATIONAUX, CANADIAN POLICE
ASSOCIATION, LABOUR CONGRESS, CANADIAN CIVIL LIBERTIES
ASSOCIATION, PUBLIC SERVICE ALLIANCE OF CANADA, AND BRITISH
COLUMBIA CIVIL LIBERTIES ASSOCIATION

Interveners

AFFIDAVIT OF PETER MERRIFIELD
(On behalf of the Mounted Police Association of Ontario / Association de la Police
Montés de I’Ontario)

I, Peter Merrifield, of the City of Barrie, in the Province of Ontario, MAKE OATH
AND SAY:

1. | have been a serving member of the Royal Canadian Mounted Police (the




‘RCMP”) from October 20, 1997, to the present. | am presently posted in the Greater
Toronto Region of Ontario, performing the duties of Staff Relations Representative
(SRR) at the rank of Sergeant. | was elected to this position on June 17, 2013. | have
been a member of the Mounted Police Association of Ontario (MPAO) since September,
2003. My current role within the MPAO is Policy Advisor to the Board of Directors.

2. | am also a member of the Board of Directors of the Mounted Police Members
Legal Fund (MPMLF). | have held the positions of member of the Board of Directors of

the Canadian Police Association.

3. | served as Vice President of the MPAO from October, 2005 to March, 2012. |
was Vice President when the MPAO commenced the court challenge to the SRRP and
the Public Service Labour Relations Act in May, 2006.

4. | served as President of the MPAO from March, 2012 to June, 2013.

5. Many members of the MPAO have served as SRR’s or Sub-Representatives
(“Sub Reps”), providing representation to members through the Staff Relations
Representative Program (“SRRP”).

6. The MPAO does not oppose the request by the Attorney General of Canada to
extend the stay of the Judgment of the Supreme Court of Canada to permit Parliament

to enact appropriate legislation, consistent with the Court's Judgment.
CONDITIONS OF THE EXTENSION OF THE STAY

7. From January 16, 2015, to the present, the RCMP Commissioner has continued
the SRRP. Although the SRRP has not been independent of RCMP management, it
has provided a useful and necessary level of representation to management for RCMP

members (“members”) in the absence of any other form of representation.

"




8. The SRRP is made up of 42 full-time SRR’s and about 150 Sub Reps. Sub Reps
are working RCMP officers who provide assistance to members with workplace issues
and problems. The Sub Reps assist the full-time SRR’s who become directly involved

in many workplace and member issues and concerns.

9. The SRR's and Sub Reps assist, advise, and represent members who are in
conflict with management, who face emotional and mental health issues, who have
serious personal and family problems that effect their work, and who need assistance,
support, and representation for stressful and sometimes serious Code of Conduct
processes, which could result in dismissal.

10. The SRR'’s and Sub Reps also assist and represent members who experience
workplace harassment, and conflict, and who have grievances or who need assistance

to address policy issues.

11. The SRR’s and Sub Reps collaborate with each other to provide assistance to
members with difficult or challenging issues. They share experiences to achieve
common objectives to improve the working conditions of members.

12. As a SRR | have intervened in a potential member suicide and assisted several
members in seeking alcohol abuse and dependency in-patient treatment, and | have
provided members with advice, assistance and representations to manage and address
workplace conflict and harassment, especially conflict with and harassment by
superiors. | have provided assistance, guidance and representation to members facing
Code of Conduct allegations and | have assisted in representing members who have
experienced severe occupational stress and members with terminal iliness. | am also
aware that SRR members have often been the first line of support to families of
members killed on duty and to members themselves facing difficult and trying personal

challenges.

13. In my role as a SRR | have taken workplace concerns and complaints about

working conditions of members to RCMP management.
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14. At the national level, the SRR’s advocate for improved worker conditions for
members to persuade management to address the needs and interests of RCMP
members. The SRRs presently provide member representation to management on
RCMP Committees concerned with Officer Safety, Health and Safety, Discipline/Internal
Affairs, Staffing and Personnel, Learning and Training, Employee Relocation, and Pay.
The advocacy provided by SRR’s on behalf of members makes a positive contribution

to the working environment and general well-being of RCMP members.

15. As both a member of the MPAO and the SRRP, | fully recognize the
shortcomings of the SRRP and its limitations as a creation of management, as identified
by the Court. | understand and have experienced the fact that the SRRP is not
institutionally independent of management.

16. However, until an association of RCMP members is able to provide members
with the representation they continue to desperately need, the SRR’s and Sub Reps are
the only persons who are able to provide members with any level of support and
representation.

17.  On December 9, 2015, the National Executive Committee of the SRRP was
informed by management that, effective January 16, 2015, management proposed to
disband the SRRP, so that RCMP members would be left without any representation or

assistance to address workplace issues and working conditions.

18. The SRRP representatives have been informed by RCMP management that, in
place of the SRRP, there will be no equivalent to Sub Reps to assist members at the
workplace level, and that management will assign a limited number of individuals to the
role of “Workplace Advisors”, in place of SRR’s, to provide members with policy advice
only. RCMP management has informed the SRRP National Executive Committee that

there will be fewer “Workplace Advisors” than the current compliment of SRR’s.

19. As a consequence of the disbandment of the SRRP, there will be nobody to

provide assistance or representation to members in respect of conduct, harassment,
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grievances, workplace conflict, or any matter related to working conditions, the
workplace, or the well-being of RCMP members.

20. In effect, the unilateral change about to be imposed by RCMP management will
leave RCMP members with no opportunity for any representation, either at the level of
the workplace itself, or at the regional or national level. There will not be any
representatives of RCMP members with access to senior management.

21. Consequently, as a condition of the extension of a six month stay for the
government to introduce and pass new RCMP legislation through Parliament, the Court
should require the RCMP Commissioner to allow the current members who are SRR’s
and Sub Reps to continue to provide assistance, representation and advocacy for
RCMP members to RCMP management in respect of working conditions and workplace
issues, as they provide presently, until new legislation is in place, whether or not the
other aspects of the SRRP are extended beyond January 16, 2016.

22. | make this Affidavit on behalf of the MPAO in response to the motion made by
the Attorney General of Canada to extend the period of suspension of the declaration of
invalidity made by the Supreme Court of Canada on January 16, 2015.

SWORN BEFORE ME at the City of
Toronto, in the Province of Ontario on 3
this ;7 day of December, 2015

Commissioner for Taking Affidavits Peter Merrifield

Shannon Stewart, an ex officio Commissioner,
while Deputy Treasurer for the corporation of the
Township of Oro-Medonte, County of Simcoe.
Province of Ontario, Canada

Doc 1688220 v1
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Court File No. 34948

IN THE SUPREME COURT OF CANADA
(ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO)

BETWEEN:

MOUNTED POLICE ASSOCIATION OF ONTARIO / ASSOCIATION DE LA POLICE
MOUNTEE DE L'ONTARIO AND B.C. MOUNTED POLICE PROFESSIONAL
ASSOCIATION, ON THEIR OWN BEHALF AND ON BEHALF OF ALL MEMBERS
AND EMPLOYEES OF THE ROYAL CANADIAN MOUNTED POLICE

Appellants / Respondents
-and-
ATTORNEY GENERAL OF CANADA

Respondent / Applicant

-and-

ATTORNEY GENERAL OF ONTARIO, ATTORNEY GENERAL OF
SASKATCHEWAN, ATTORNEY GENERAL OF ALBERTA, ATTORNEY GENERAL
OF BRITISH COLUMBIA, ASSOCIATION DES MEMBRES DE LA POLICE MONTEE
DU QUEBEC, MOUNTED POLICE MEMBERS LEGAL FUND,
CONFEDERATION DES SYNDICAS NATIONAUX, CANADIAN POLICE
ASSOCIATION, LABOUR CONGRESS, CANADIAN CIVIL LIBERTIES
ASSOCIATION, PUBLIC SERVICE ALLIANCE OF CANADA, AND BRITISH
COLUMBIA CIVIL LIBERTIES ASSOCIATION

Interveners

AFFIDAVIT OF JOHN WHITE
(On behalf of the Mounted Police Association of Ontario / Association de la Police
Montés de I'Ontario)

I, John White, of the City of Kitchener, in the Province of Ontario, MAKE OATH
AND SAY:

1. | am the President of the Mounted Police Association of Ontario (the “MPAO"). |
was elected to the position of President on November 2, 2013. 1 have been a member
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of the MPAO since April 8, 1998. | served as Secretary to the MPAO Executive Board
until my election as President.

2. As President of the MPAO | am a member of the Board of Directors of the
Canadian Police Association.

3. | have been a serving member of the RCMP for over 25 years. | am currently
posted in the Waterloo Region of Ontario performing the duties of a Non-Commissioned
Officer in charge of the Kitchener Criminal Intelligence Section, at the rank of Corporal.

4. | have read the Affidavit of Peter Merrifield which is filed with the Court on behalf
of the MPAOQ, in response to the Motion to extend the stay of the Court's Judgment for
an additional six months from January 16, 2016.

5. The MPAQO does not oppose the request of the Attorney General of Canada to
extend the stay of the Judgment of the Supreme Court of Canada to permit Parliament
to enact appropriate legislation, consistent with the Court's Judgment.

6. The Affidavit of Peter Merrifield accurately represents the concerns of the MPAO
that RCMP members should not be left without any representation awaiting the
introduction and passage of legislation through Parliament.

7. Attached as Exhibit “A” to this Affidavit is the Endorsement of the Ontario Court
of Appeal, in this matter, dated October 1, 2010. The Attorney General of Canada
requested an extension of the 18 month stay imposed on MacDonnell J's declaration of
invalidity.

8. The MPAO requested that four conditions be imposed in respect of the extended
stay in order to address the practical difficulties “in giving the Associations access to
certain internal email communications systems”.
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9. The Ontario Court of Appeal imposed the following four conditions:

(a) The Association executives are permitted to use the internal
email system to communicate with employees;

(b) the Associations are permitted to hold meetings with the
employees during their off-duty hours, on the employer's

property;

(c) the Associations are permitted to post information about the
Associations on the employer's intranet; and

(d) the Associations are permitted to post information on
employer bulletin boards;

all without interference from RCMP management.

10. The MPAO requests that the Court impose an additional condition in respect of
the extended stay for up to an additional 6 months, as sought by the Attorney General

of Canada, as follows:

The current individual members of the RCMP who act as Staff
Relations Representatives and the Sub Reps shall be permitted to
continue to fulfill their current role to assist, advise, and represent
RCMP members in respect of workplace issues, disputes and
working conditions and, in doing so, they shall be permitted to
make representations to RCMP management on behalf of RCMP
members.

11. | make this Affidavit in response to the motion made by the Attorney General of
Canada to extend the 12 month period of suspension of the declaration of invalidity
made by the Supreme Court of Canada on January 16, 2015, for an additional 6

months.
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SWORN BEFORE ME at the City of )
Kitchener, in the Province of Ontario on ‘
this /77 day of December, 2015

>

Commissioner for Taking Affidavits John White
Mona Dawn Theresa Gooawin, 4 Commissioner, efe.,
Province of Ontario, for the Govemment of
Ontario, Ministy of the Attomey General,

Doc 1688283 vi
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This is Exhibit “A” referred to in
the Affidavit of John White
sworn this  / / day of December, 2015

A Commissioner for Taking Affidavits

Mona Dawn Theresa Goodwin, a Commissioner, etc.
Province of Ontasio, for the Government of
Ortario, Ministr of the Attomey General
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Case Name:
Mounted Police Assn. of Ontario v. Canada (Attorney General)

Between
Mounted Police Association of Ontario and BC Mounted Police,
Professional Association on their own behalf and on behalf of
all Members of the Royal Canadian Mounted Police, Applicants
(Respondents in Appeal/Cross-Appellants), and
The Attorney General of Canada, Respondent
(Appellant/Respondents in Cross Appeal)

[2010] O.J. No. 4131
2010 ONCA 635
193 A.C.W.S.(3d)9
2010 CarswellOnt 7330

Dockets: M39188 (C50475)

Ontario Court of Appeal
Toronto, Ontario

D.H. Doherty, K.N. Feldman and R.A. Blair JJ.A.

Heard: September 27, 2010.
Oral judgment: September 27, 2010.
Released: October 1, 2010.

(5 paras.)

Constitutional law -- Constitutional proceedings -- Orders -- Stay of orders - Motion by Attorney General for order
staving declaration striking down section 96 of Royal Canadian Mounted Police Regulations pending outcome of
appeal allowed -- 18-month stay of declaration of invalidity was set 1o expire on October 6, 2010 -- Further stay was
granted, expiring 30 days following Supreme Court of Canada's decision in related matter, with conditions --
Conditions imposed to level playing field between RCMP Staff Relations Representatives and associations
purporting to represent RCMP members in collective bargaining.

Motion by the Attorney General for an order staying a declaration striking down section 96 of the Royal Canadian
Mounted Police Regulations pending its appeal from the declaration. Section 96 established a separate employee
relations scheme for members of the RCMP, who were excluded from the labour relations scheme which enabled
most federal public servants to engage in collective bargaining. Section 96 was found to infringe RCMP members'
rights to engage in collective bargaining. The declaration had been stayed until October 6, 2010. The RCMP
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members sought conditions to be imposed on any further stay, permitting associations representing their interests to
communicate with RCMP members via internal email, to hold meetings on RCMP property and to post information
about the associations on the employer's intranet and bulletin boards.

HELD: Motion allowed. There was a serious issue to be tried on appeal. The Crown would have suffered irreparable
harm if the stay was not granted and the balance of convenience favoured granting a further stay. The conditions

sought by the RCMP would level the playing field between the associations and the Staff Relations Representatives
currently representing the members' interests. There was no evidence that allowing the associations access to internal

email communications systems would pose practical problems.
Statutes, Regulations and Rules Cited:

Royal Canadian Mounted Police Regulations, SOR/88-361, s. 96
Counsel:

Kathryn Hucal, for the Appellant The Attorney General of Canada.

Laura Young, for the Respondents the BC and Ontario Associations of the RCMP.

ENDORSEMENT

The following judgment was delivered by

1 THE COURT (orally):-- The appellant seeks an order staying the declaration of MacDonnell J. striking down s.
96 of the Royal Canadian Mounted Police Regulations, S.O.R./88-361 pending the outcome of the appeal in this
court. The current status is that the appeal to this court has been adjourned pending release by the Supreme Court of
Canada of its decision in Fraser v. Ontario (4.G.}, [2009] S.C.C.A. No. 9, heard and reserved in December 2009.
MacDonnell J. imposed an 18-month stay on his declaration of invalidity, which is set to expire on October 6, 2010.

2 Inour view, given the currcnt status and having regard to the 3-part test for granting a stay set out in R/R-
MacDonald Inc. v. Canada (A.G.), [1994] | S.C.R. 311 at paras. 76-81, that:

4] a serious issue is to be tried;
) the moving party would suffer irreparable harm; and
(3)  the balance of convenience favours the granting of the stay;

as well as the justice of the case, a stay should be granted, expiring 30 days following the release of the Supreme
Court of Canada's decision in Fraser, but on conditions.

3 The respondent has asked for four conditions on any stay that may be granted, in order to level the playing field
between the SRR's and the Associations in their relations with the RCMP employees. The appellant has raised a
concemn that practical difficulties may arise in giving the Associations access to certain internal email communication
systems, but there is no evidence in the record that there are such problems. In those circumstances, as a condition of
the stay, we impose the following four conditions as requested:

(a) The Association executives are permitted to use the internal email system to
communicate with employees;

(b)  the Associations are permitted to hold meetings with the employees during their
off-duty hours, on the employer's property;

(c) the Associations are permitted to post information about the Associations on
the employer's intranet; and

(d)
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the Associations are permitted to post information on employer bulletin
boards;

alt without interference from the SRR Program or RCMP management.

4 If any issues arise during the term of this stay, a motion may be brought before any member of this panel for
directions.

8  There will be no costs awarded on the motion.
K.N. FELDMAN L A.

D.H. DOHERTY J.A.
R.A.BLAIRJA.
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